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THE PALM BEACH CONVENTION IN PROSPECT 


The principal item which is now receiving the attention of the 
Association is the Convention which will be held in Palm Beach. 

On the 22nd of March the annual Conference of Local Bar Associ- 
ation Delegates will hold two sessions. The business will be principally 
the consideration of two reports: 


1. That of a Committee appointed by the Mid-Year Conference 
to make recommendations as to joint membership in State and Local Bar 
Associations. This Committee had a meeting in Tampa recently at which 
a plan was tentatively agreed upon. Report of the Committee will be 
published in the March issue of the Journal. 

2. That of the Special Committee of the State Bar which was 
appointed to revise Article V of the State Constitution. This Committee 
has propounded certain questions for discussion. The Committee is anxious 
to obtain the opinions of as many representative members of the Associ- 
ation as possible. 

If time permits there will also be an opportunity given for dis- 
cussion of the proposed act amending the present law relating to the 
creation of a Board of Law Examiners, the standards of admission to 


the Bar, and the powers of the Board to make rules covering the conduct 
of attorneys. 
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CONVENTION PROPER 


The Annual Convention of the Association will meet on Friday 
morning at 9:30 A. M. In addition to the usual reports of the officials, 
there will be a special address by the Honorable Earle W. Evans, Presi- 
dent of the American Bar Association, and one by tha Honorable Glenn 
Terrell of the Supreme Court of Florida. 

On Saturday there will be an address by the Honorable John J. 
Parker, Judge of the United States Circuit Court of Appeals for the Fourth 
Circuit, one of the outstanding Federal Judges of this country. The sub- 
ject of his address will be announced at a later date. 

The banquet will be held on Saturday night. Mr. Frank Hogan, of 
Washington, D. C., a most distinguished member of that Bar, will be the 
guest of the Association on that night. Judge Hal W. Adams of Mayo 
will also be on the program. 


BUSINESS MATTERS 


Among the matters of important business which will come before 
the Association will be— 

1. The question of coordination between the State Association 
and the Local Association. A special Committee of the Conference of Bar 
Delegates will make a report to the conference which it is then planned 
to submit to the State Association for action. As this may involve an 
amendment of the State Bar Association Charter in several particulars it 
will be a matter of considerable importance. 

2. The Executive Council will recommend to the Association a 
very important change in the annual dues. 

3. The reports of three Committees— 

(a) Revision of Article V of the Constitution. 

(b) The Committee on Criminal Law and Procedure is en- 
gaged in preparing a Code of Criminal Procedure. 

(c) The Committee on Admission to the Bar which has draft- 
ed a new act regulating admissions and practice. These 
reports are of considerable importance, especially as they 
involve proposed statutory and constitutional changes 
which will constitute the legislative program of the 
Association during the 1935 Session of the Legislature. 
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JUDICIAL SECTION 


Judge W. H. Ellis of Tallahassee, President of the Judicial Section 
of the State Bar Association, is calling a meeting of this section, and it is 
hoped that all of the Judges of the State, County Judges as well as Circuit 
and other Judges, will be able to attend the meeting. 

Judge J. Lyles Glenn, United States District Judge for South Caro- 
lina, will deliver an address to the Judicial Section of the Association 
Friday afternoon. Judge Glenn, though one of the younger members of 
the bench, is a most able one. He served under President Hoover in the 
Belgian Relief Work and as an officer in the American Army during 
the war. 


ENTERTAINMENT 


The Palm Beach County Bar Association is arranging entertain- 
ment for both ladies and gentlemen. This will consist of a golf tournament 
for the ladies and gentlemen, bridge tournament for the ladies, swimming 
and beach parties, skeet shooting, deep sea fishing, the details of which 
will be announced in the March issue of (thd Journal just prior to the 
Convention. On Friday night there will be a formal Convention Ball, of 
which the Palm Beach County Bar expects to make a feature. This Ball 
will be held in the New Palm Beach Hotel, the Convention headquarters. 


On Saturday night the annual Convention Banquet will be given at the 
same place. 


ALUMNI MEETINGS 


A special feature of this Convention will be the meetings of the 
Alumni of the various law schools. 

The Washington and Lee Alumni will hold a breakfast in the New 
Palm Beach Hotel, the Convention headquarters, on Saturday morning 
at eight o’clock, at which Dr. Gaines, the President of the University will 
be the honor guest and speaker. Persons interested in obtaining additional 
information can communicate with Mr. Lewis Twyman of Miami, who is 
in charge of this breakfast. 

The Stetson University Legal Alumni will hold a luncheon on Fri- 
day at noon. The specially honored guests who are expected to address 
this luncheon are Governor Dave Sholtz, Attorney General Landis, Fed- 
eral District Judge Louie W. Strum, Judge Ollie J. Edmunds and L. H. 
Tribble of the Law School. A large attendance is anticipated. Mr. William 
S. Fielding of DeLand, Fla., is in charge of this luncheon. 

The University of Virginia Legal Alumni have announced that a 
soiree for Alumni of that school will be held at eight o’clock on Friday 


evening. Mr. Manley P. Caldwell, West Palm Beach is in charge of this — 


meeting. The place will be announced at a later date. 
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The University of Florida Legal Alumni will hold a dinner on Fri- 
day evening at eight o’clock in a special dining room of the New Palm 
Beach Hotel. Judge S. L. Holland and other speakers will be announced. 
Mr. Cliff T. Inglis of Jacksonville, the President of this Association, is in 
charge of this dinner. 

These gatherings will add greatly to the enjoyment of those at- 


tending the meetings and will furnish an additional attraction to all 
members. 


PROPOSED REVISION OF THE ASSOCIATION DUES 


Some months ago the Executive Council published a notice in the 
Journal offering to accept $5.00 in settlement of all delinquent dues to 
reinstate any former member and also stated it would recommend a re- 
duction in the annual dues hereafter. This action was, of course, purely 
advisory as it had no authority under the Constitution to bind the Associ- 
ation to this program. At its meeting on February 15th, the Council form- 
ally ratified this action and authorized a recommendation to the State Bar 
Association, to be made effective at once, that any person now in arrears 
who pays $5.00 to cover 1933 dues, and if the same are paid prior to the 
meeting of the Convention, same would be accepted by the Association in 
full settlement of all arrears regardless of the amount. The Council will 
further recommend to the Association that the annual dues, beginning 
with the Association year 1934, shall be $5.00 per year, except for lawyers 
who have been practicing seven years or less whose dues shall be $3.00 
per year. Any former member who does not take advantage of the $5.00 
rate prior to the meeting of the Convention will be required to pay $10.00 
after the convention in order to be reinstated in full membership. 

It is further recommended that the fiscal year of the Association 
shall run from January to January hereafter instead of from:Convention 
to Convention. The circular letter outlining these recommendations has 
been sent to all the local bar associations in the hope that many of the old 
members will take advantage of this very liberal offer which is made be- 
cause of the fact that the Council recognizes the financial difficulties under 
which most lawyers have been‘living for some time past. 

The record of collections during the current year, as will appear 
by the Secretary’s report, shows a splendid response ‘to the appeal. More 
than one hundred members have paid up their delinquent dues in full. 
Many others have reinstated ‘themselves after several years of neglect. 
The result is that nearly five hundred fifty members have paid their 1933 
dues. I hope that the total will exceed the six hundred mark before the 
Convention meets—a magnificent showing for such a year as we have had. 


MY THANKS TO THE JACKSONVILLE BAR 


The President desires here to express his personal pride in the fact 
that out of five hundred and fifty paid up members, one hundred and ten 
are Jacksonville lawyers. There are only twelve members of the Associ- 
ation in Jacksonville whose dues are not paid. 
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ANNUAL REPORT OF THE PROBATE COMMITTEE 


To the Florida State Bar Association: 

The Probate Committee, originally appointed in 
1931 as a special committee to prepare a comprehensive 
revision of the probate law of Florida for submission 
to the 1933 Legislature, and now, under Paragraph 1, 
Article VII of the Constitution and By-Laws of the 
Association, as amended January 20, 1933, a standing 
committee of the Association, submits this its annual 
report to the 1934 Convention of the Association. 

The final draft of the proposed Probate Act, as 
reported by the Committee to the Executive Council 
of the Association and by the Council approved, Feb- 
ruary 11, 1933, was introduced in the 1933 Legislature 
and in due course was enacted, and on May 24, 1933, 
was approved by the Governor, as Chapter 16, 103 Acts 
of 1933. 

The legislative history of the bill is contained in 
the Probate Committee’s Report, dated June 1, 1933, 
and published in the May-June, 1933, issue of the Law 
Journal, pp. 7 to 9. A copy of that report is attached 
hereto as Appendix A. 

Four problems are known to have appeared in 
connection with the Act. 

The first is the very serious question arising un- 
der Section 35 with reference to dower in personalty. 
This question was noted in the aforesaid report of June 
1, 1933. Further comment is hardly necessary, except 
to suggest that unless the Supreme Court shall, before 
the 1935 Legislature convenes, construe the section 
not to require the joinder by the wife in transfers of 
personalty to bar dower therein, then an appropriate 
bill should be prepared and introduced to clarify the 
matter and obviate the existing doubt. 

The second problem arises in connection with Sec- 
tions 2675 R. G. S. 1920 and 2765 R. G. S. 1920. Section 
2765 R. G. S. relates to the subject of Commissions to 
Prove Wills by witnesses out of the State. This section 
was revised and as revised appears as Section 62 of the 
Probate Act. 

Section 2675 R. G. S. relates to change of venue 
for trial of causes generally and has no relation to 
probate courts. 

Unfortunately, in preparing the repealing section 
of the Probate Act (i.e. Section 198), Section 2675 R. G. 
S. was by error included, whereas Section 2765 R. G. S. 
was intended to be included for express repeal. This 
resulted from the inadvertant transposition of the 6 
and 7 in the number. 

The dual question has therefore arisen: (1) Is 
Section 2765 R. G. S. repealed? And (2) is Section 2675 
R. G. S. repealed ? 

Your committee’s answers to these questions are: 

(1) That Section 2765 R. G. S. may be said to be 
expressly repealed under the language of Section 198, 


which reads: “All other laws and parts of laws in con- 
flict with this Act, or any part thereof, are hereby 
repealed,” for the reason that Section 2765 R. G. S. is 
clearly in conflict with Section 62 of the Probate Act. 
Furthermore, it is undoubtedly impliedly repealed be- 
cause of repugnancy. 

(2) That Section 2675 R. G. S. is not repealed, 
notwithstanding the express language of Section 198 
of the Probate Act purporting to repeal it. The reason 
is obvious. The Probate Act could not, under Section 
16, Article III of the State Constitution, effectually re- 
peal a provision of law relating to change of venue for 
trial of causes in other courts than the probate court. 
The repeal of Section 2675 R. G. S. was neither ex- 
pressed in the Title to the Probate Act nor was it em- 
braced within the subject matter of the Probate Act. 
And so in our judgment no real harm has been done, 
beyond the possible imposition of a slight mental strain 
upon the Bench and Bar. 


Nevertheless, at the 1935 Session of the Legisla- 
ture this obvious error should likewise be corrected. 


The third problem relates to the subject matter of 
the former probate statute prescribing “Circumstances 
when Administration Unnecessary,” Section 5589 C. G. 
L. 1927, being Section 3724 R. G. S. 1920 as amended 
by Chapter 9283, Acts of 1923. 


Here again in phrasing the language of the Re- 
pealing Section of the Probate Act (Sec. 198) an over- 
sight occurred. In the enumeration of statutes to be 
expressly repealed, Sec. 3724 R. G. S. was included, as 
was intended, but the fact that this section had been 
amended in 1923 by the addition of a fourth paragraph 
was overlooked. 


The question, therefore, arises: Is Chapter 9283, 


‘Acts of 1923 repealed? If so, then the existing Probate 


Act is as it was intended to be. If not, then we still re- 
tain an unsatisfactory vestige of the former probate 
law which was much misunderstood by the profession 
generally, was greatly over-estimated in its practical 
effects by the Probate Judges and was definitely in- 
tended by the Probate Committee and the Bar Associ- 
ation to be eliminated from the revision. 


It is clear that Section 3724 R. G. S. is expressly 
repealed. It is clear that Chapter 9283, Acts of 1923, is 
not expressly repealed. It is highly improbable that in 
effect the first three paragraphs of Chapter 9283 are 
repealed, leaving unrepealed the fourth paragraph of 
Chapter 9283. The answer to the problem is not to be 
reached by judicial surgery, cutting out a part of the 
statute and leaving the balance. 

The solution results rather from the application 
of a well established rule of statutory construction re- 
peatedly employed by the Supreme Court of Florida. 


See: 


Jernigan v. Holden, 34 Fla. 540; 

a Galloway v. Tavares, 37 Fla. 58 (61) ; 

ose Dees v. Smith, 55 Fla. 652 (656) ; 
Sparkman v. State, 71 Fla. 210 (230); and 
Realty B. & S. Co. v. Englar, 104 Fla. 330. 


The cases cited lay down the rule that the enact- 
ment of a revision operates to repeal former statutes 
dealing with the same subject even though the former 
statute be neither expressly repealed nor impliedly 
e repealed because of repugnancy. The mere fact of re- 

ae vision in itself implies a re-examination and of itself 
operates as a repeal. 

That the Probate Act is a comprehensive revision 
ae of the probate law of Florida is obvious from a bare 
ae a4 inspection of its one hundred and ninety-eight sections; 

- and, in addition, the title to the Act defines it as an 
| act “‘to revise and consolidate the law relating to the 
estates of decedents.” 

Upon these premises we may safely conclude that 
Chapter 9283, Acts of 1923 is repealed in its entirety. 
The County Judge is therefore no longer authorized to 
decree “administration unnecessary” as a prerequisite 
of any legal action. 

But here again, for the sake of clarity, the 1935 
Legislature should either be requested to repeal ex- 
pressly Chapter 9283, Acts of 1923, so that all doubts 
may be removed, or else to consider favorably the in- 
clusion by an appropriate amendment of some substi- 
tute for the former “No Administration Necessary” 
provision which may preserve what there is of good 
in it and at the same time exclude those aspects of it 
which are altogether illusory. 

In this connection it should be noted that this 
very provision of the law has perhaps been the occasion 
of more adverse comment to date than any other 
change made by the Probate Act. It is not unlikely that 
disappointment over the elimination of this provision 
from the law is based to a greater extent upon an 
erroneous conception of the true effect of the former 

| statute than upon the net actual result in last analysis 
| of the change. Those who disapprove the change made 
in this phase of the law more often than not have mis- 
understood the practical limitations of the former sta- 
tute and their disappointment largely results from the 
supposed loss of what never existed. 

Thus for example, under the former statute, an 
order of “Administration unnecessary” was wholly in- 
effectual to clear title to lands from the possible 
claims of creditors, for obviously an ex parte order, to 
the effect of the non-existence of a creditor, could not, 
in his absence, as due process of law, bar his right to 
recourse to the decedent’s lands for payment. Again, 
an order of “Administration Unnecessary” was itself 
wholly unnecessary to enable heirs amicably to divide 
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tangible personal property among themselves. They 
could do that without the order. Nor was such an order 
of any moment whatever in the matter of partition of 
lands. Furthermore, the order was no protection what- 
ever in the division of a large estate even though not 
indebted. The Federal and State Estate Taxes were 
liens regardless of any such order and no corporation 
could afford to make transfer of stock upon such an 
order without actual knowledge of the value of the 
estate and even then at the risk of having itself to pay 
the Estate Taxes years later. And again under the 
former statute, money in the bank (not exceeding 
$1,000.90) might only be procured upon such an order 
if the husband or wife surviving were the sole heir. 
So on, instance after instance may be cited in which the 
supposed efficacy of the former statute was wholly 
illusory. It is largely the supposed loss of these wholly 
non-existent benefits that it is believed has caused 
most of the comment. 

Practically the only real benefit of the former 
statute was to simply lessen the costs of collecting 
debts and converting choses in action into cash in small 
estates. Most estates containing choses in action are of 
a size to warrant administration costs; and the small 
estate is likely to consist only of exempt property and 
therefore be susceptible of a very quick and cheap ad- 
ministration under the new Act. And so .the estate 
which might derive benefit from the former statute is 
rather rare. 

Nevertheless, your committee desires to leave the 
whole question open for further investigation and con- 
sideration throughout the coming year, and desires to 
receive the views pro and con of all interested persons, 
and will, at the 1935 Convention, make further definite 
recommendations on this particular question. 

The fourth and last problem which has come to 
the attention of the committee under the Probate Act 
is in connection with corporate executors and adminis- 
trators. Does Section 97 of the Probate Act now require 
a corporate personal representative to give bond as 
administrator, or as executor when the testator does 


. not waive such requirement? 


The former statutes on the point, Sections 5534- 
5537 C. G. L. 1927, were enacted many years ago. In 
substance they required all administrators and also, 
under specified circumstances, executors to give bond. 
This apparently applied to corporate as well as indi- 
vidual representatives alike. 

In 1911 the Legislature enacted the Trust Com- 
pany Act, authorizing the organization of and regula- 
ting trust companies. Section 5 of this Act exempted 
corporate administrators, receivers, guardians, assign- 
ees and trustees from giving bonds upon appointment. 
This section became Section 4187 C. G. L. 1927, and 
still continues in effect as amended by Section 29, 
Chapter 13,576, Acts of 1929. 
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The question, therefore, arises whether the Pro- 
bate Act impliedly repeals that portion of the Trust 
Company Act which purports to exempt the corporate 
administrator from giving bond? 

It should be notéd that the Trust Company Act 
nowhere exempts the corporate executor from giving 
bond. The corporate executor may be exempted from 
giving bond by direction of the testator in the will. 
And generally corporate executors are so exempted. 
Accordingly the question as regards corporate execu- 
tors is of relative unimportance. However, with refer- 


ence to corporate administrators the problem is acute 


and faces the probate courts of the State almost daily. 

Plausible arguments pro and con might be offered. 
The answer to the problem is by no means certain and 
your committee has not the assurance to presume to 
offer the true solution. 

It is obvious that the Probate Act does not under- 
take to repeal expressly any portion of the Trust Com- 
pany Act. The question is therefore one of repeal by 
implication. “Repeals by implication are not favored.” 
There are three general types of repeal by implication: 
(1) In cases of positive repugnancy; (2) when it ap- 
pears that the later statute was clearly intended to 
prescribe the only rule which should govern the case 
involved; and (3) when the later statute revises the 
subject matter of the former. It is doubtful if there is 
positive repugnancy here; it is doubtful if Section 97 
of the Probate Act is clearly intended to govern the 
whole question of administrators’ bonds, for perhaps 
Section 97 governs the matter of administrators’ bonds 
generally, and Section 29, Chapter 13,576, Acts of 
1929, the exemption of corporate fiduciaries from bond 
in the contingency of a deposit of securities with the 
State Treasurer (apparently considered as the equiva- 
lent of a standing bond); and lastly it is doubtful if 
the Probate Act revises the subject matter of the 


earlier Trust Company Act. Still the two acts have this . 


single point of contact at which they would appear to 
conflict. A happy solution of the problem resulting 
from the conflicting statutes would be to consider Sec- 
tion 29 of the Amended Trust Company Act as an ex- 
ception to Section 97 of the Probate Act, each statute 
occupying its separate field. 

Such is the practical effect of Mr. Justice Buford’s 
recent opinion in Acorn v. Old Colony Trust Co., 151 


209 


So. 533, where an apparent conflict between Sec. 5619 
C. G. L. (a section of the former probate statutes per- 
mitting foreign executors to sue in the Courts of this 
State) came in conflict with Sec. 6145 C. G. L. (a sec- 
tion of the Trust Company Law prohibiting foreign 
trust companies from exercising trust functions in this 
State). In that case, the two same statutes dealing 
with separate subjects of the law, viz. (1) probate law 
and (2) trust company law, came in conflict at another 
point of contact. Both were permitted to stand, the one 
as an exception to the other. 


But whether the Courts will in similar fashion 
again accommodate these two statutes in this second 
conflict of the probate statute with the trust company 
statute at another point, is too close a question to be 
predicted with assurance. 


At any rate, the Trust Company Act still exempts 
corporate assignees, receivers, guardians and trustees 
from giving bond, provided, of course, that they have 
made the deposit of securities with the State Treas- 
urer. If that policy is to continue with reference to 
those fiduciaries, then corporate executors and admin- 
istrators which are analogous offices should likewise 
be continued as exempt from bond under the same 
circumstances. And so an appropriate measure should 
be presented to the next Legislature definitely settling 
this question too. 

Your committee, therefore, recommends to the 
Association that it be specifically empowered to pre- 
pare and report back to the Association, at its 1935 
Convention, a bill to remedy the defects in the Probate 
Act hereinbefore pointed out, and to include therein 
such other amendments as may be necessary to correct 
any other errors, ambiguities or unsatisfactory aspects 
that may then have become apparent. 


Respectfully submitted, 


C. C. COPP, 

H. R. HEWITT, 

W. L. JONES, 

D. H. REDFEARN, 
A. J. ROSE, 

F. J. WIDEMAN, 
WM. H. ROGERS, 


Chairman. 
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Appendix A 


FINAL REPORT OF THE PROBATE COMMITTEE 


June 1, 1933. 
Hon. Giles J. Patterson, President, 


Florida State Bar Association, 
Jacksonville, Florida. 
Dear Sir: 


Complying with your recent request the Probate 
Committee of the Bar Association submits this its final 
report. 

The proposed Florida Probate Act, as tentatively 
approved by the Conference of Bar Delegates, January 
19, 1933, and by the Bar Association, January 20, 1933, 
subject to the revision of certain sections by the Com- 
mittee in accordance with directions of the Bar Dele- 
gates, and as finally approved by the Executive Council 
February 11, 1933, was in due course introduced in the 
Legislature, as House Bill No. 271. 

At the dinner given at Tallahassee, April 5, 1933, 
by the Tallahassee Bar Association, to the Bar of the 
Second and Third Circuits and to the Lawyer Members 
of the 1933 Legislature, the Chairman of your Commit- 
tee delivered an address, explaining in detail the source 
and origin of this bill and the reasons for its proposal. 

The bill was referred to Judiciary Committees of 
both the Senate and House. These Committees held a 
joint public hearing early in April and the members of 
your Probate Committee appeared and discussed the 
bill in detail with the Legislators. 

The sentiment of the Legislative Committees was 
strongly in favor of the bill as a whole. There was, 
however, marked opposition to Section 35 insofar as it 
attempted to abrogate the inchoate right of dower of 
the wife in real property. Senator MacWilliams, of St. 
Augustine, urged the addition of a provision empower- 
ing a married woman, the wife of an alien, to establish 
a separate domicile in Florida for the purpose of venue 
in probate. Senator Holland, of Bartow, desired that it 
be made clear that Section 52, in connection with Sec- 
tion 42, should not be understood as violating the Con- 
stitutional provisions relating to appeals in probate. 

At the request of the Senate Judiciary Committee 
your Probate Committee drafted a substitute Section 
35 which if used would have met the opposition to Sec- 
tion 35 of the pending bill. This amended draft was 
left with the Senate Committee for such use as they 
might determine. The redraft modified Section 35 in 
the matter of inchoate right of dower in real property 
and the necessity of the wife joining in conveyances 
of lands for the release of same. In short, it continued 
the present law (C. G. L. Sec. 5493) on this point. But 
this redraft was not used by the Legislature. Instead 
of using the amended section 35, prepared by your 


Committee at the request of the Senate Judiciary Com- 
mittee, which was most carefully drafted and absolute- 
ly unambiguous, the House amended Section 35 by (1) 
striking out the second paragraph and (2) by inserting 
after the words “at the time of his death,” in the first 
paragraph of the section, the additional words ‘“‘or had 
before conveyed whereof she had not relinguished her 
dower, as provided by law.” 

This was unfortunate. A casual reading of Section 
35, as thus amended and passed, will disclose a serious 
question. The question is: Does this section now re- 
quire the wife to join the husband in the transfer of 
personal property in order to bar her right of dower? 

Upon casual examination, the language of the 
section would seem at least to imply such a conclusion. 
The difficulty arises from the fact that the legislative 
addition to the section was not inserted at the correct 


place in the section. And so the amended section now 
reads: 


* * * “which dower shall be one-third part in 
fee simple of the real property and one-third part 
absolutely of the personal property owned by her 
husband at the time of his death or had before 
conveyed whereof she had not relinquished her 
right of dower as provided by law” * * * 


Of course there is no provision by law at this time, 


and apparently never hasbeen, in Florida for the re- 


lease of dower in personal property. On the other hand 
there is such provision with reference to real property. 
See Secs. 5675 and 5676 C. G. L. 1927. 

It may, therefore, be argued that in the light of 
the legislative history of the section and more espec- 
ially in view of the words “as provided by law” con- 
tained in the quoted clause, the amendment inserted 
by the Legislature will be construed to refer only to 
real property (as undoubtedly it was intended) and 


not to personal property. 


Nevertheless we are still haunted with the ques- 
tion. This section is susceptible of the construction that 
the wife must join in transfers of the husband’s per- 
sonal property to bar her dower right. Your committee 
does not expect such a contention to be sustained by 
the Courts; nor is it our province to argue or brief the 
question. We shall content ourselves with pointing it 
out and disclaiming responsibility for its existence 
and shall embrace the earliest possible opportunity to 
obviate it by offering a proper amendment. 

When the bill came on for action in the House 
five sections were amended. These were Sections 35, 
43, 52, 72 and 74. The bill as amended was passed by 
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the House and very shortly thereafter the House bill 
as amended was likewise passed by the Senate. It was 
approved by the Governor May 24th, 1933, and is now 
Chapter No. 16103, Laws of Florida, 1933. 

The Act takes effect October 1, 1933, which gives 
all attorneys and other interested persons at least four 
months to familiarize themselves with it. 

Further comment is hardly necessary as to the 
effect of the amendments or the legislative reasons or 
motives for same. The amendments speak for them- 
selves and at any rate they are now the law. 

The bill as introduced in the Legislature was pub- 
lished in the March, 1933, issue of the Law Journal, 
Vol. 6, No. 11, pp. 514-544. Amended Sections 35, 438, 
52, 72 and 74 are hereinafter set forth in full as adopt- 
ed by the Legislature. All other sections of the bill 
were adopted as originally introduced. 

However, errors in the March issue of the Journal 
should be noted and are hereby called to the attention 
of the profession. These errors have caused us all a lot 
of trouble and are much regretted. They were not dis- 
covered until some time after the March Law Journal 
was mailed out. 

(a) SECTION 48. 

The first four lines of the text of Section 48 are 
correct as printed; the balance of this section will be 
found as the last five lines on page 521 and the first 
fifteen lines on page 522. 

(b) SECTION 53. 

The first nine lines of the text of Section 53 are 
correct as printed; the balance of this section will be 
found as the last seven lines on page 520 and the first 
thirty lines on page 521. 

(c) SECTION 57. 

The first fifteen lines of the text of Section 57 
are correct as printed; the balance of this section will 
be found as the last four lines on page 522 and the first 
fifteen lines on page 523. 

(d) The second paragraph of Section 198 in the 
printed text should appear as the third paragraph of 
Section 187, of which it is a part. 

(e) Please observe that Sections 49 to 53 have 
been set on page 522 out of their regular order. All 
Sections 48 to 57 inclusive are contained on pages 521 
to 523, and can be located with patience. 

The amended sections follow. 

“Section 35. DOWER IN REALTY AND PER- 
SONALTY.—Whenever the widow of any decedent 
shall not be satisfied with the portion of the estate of 
her husband to which she is entitled under the law of 
descent and distribution or under the will of her said 
husband, or both, she may elect, in the manner herein- 
after provided, to take dower, which dower shall be 
one-third part in fee simple of the real property and 
one-third part absolutely of the personal property 
owned by her husband at the time of his death or had 


before conveyed whereof she had not relinquished her 
right of dower, as provided by law, free from all liabil- 
ity for the debts of the decedent, all estate and inherit- 
ance taxes and all costs, charges and expenses of ad- 
ministration; provided, however, that nothing herein 
contained shall be construed as impairing the validity 
of the lien of any duly recorded mortgage or the lien of 
any person in possession of personal property. The 
homestead shall not be included in the property subject 
to dower but shall descend as otherwise provided in 
this Act for the descent of homesteads.” 

“Section 43. VENUE OF PROBATE PROCEED- 
INGS.—The venue of probate of all wills and granting 
of letters of administration shall be: 

(a) In the county in this state where the decedent 
had his domicile. 

(b) If the decedent had no domicile in this state, 
then in any county in which the decedent was posses- 
sed of any property. 

(c) If the decedent had no domicile in this state, 
and was possessed of no property in this state, then in 
the county where any debtor of the decedent may re- 
side. 

(d) For the purpose of this section a married wo- 
man whose husband is an alien or a non-resident of 
Florida may establish or designate a separate domicile 
in this State.” 

“Section 52. RIGHT OF APPEAL.—AIl orders, 
judgments and decrees of the County Judge finally de- 
termining rights of any party in any particular pro- 
ceedings in the administration of the estate of a dece- 
dent may, as a matter of right, be appealed to the Cir- 
cuit Court and from the Circuit Court to the Supreme 
Court. In the event of a Circuit Judge sitting as a 
County Judge as provided in Section 42 hereof, the 
appeal from any order, judgment or decree of such 
Circuit Judge sitting as a County Judge shall be to the 


Circuit Court and from the Circuit Court to the Su- 


preme Court.” 

“Section 72. PROBATE OF WILLS OF RESI- 
DENTS AFTER FOREIGN PROBATE.—A will of a 
resident of this State admitted to probate in any other 
state or country (the original of which might be ad- 
mitted to probate in this state) may be admitted to 
probate in this state in the court of the county Judge 
having jurisdiction as prescribed by this Act. The pe- 
tition for probate of such will in this State may be 
presented by the executor named in the will, or by any 
person interested. 

An exemplified copy of such will, and of the for- 
eign order of probate, and of the letters, if any, issued 
thereon, shall be filed in the office of the County 
Judge where application is made for probate of such 
will, in lieu of the original will; and the same shall be 
prima facie evidence of its execution and admission to 
foreign probate. 
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Any person cited may oppose the probate of such 
will as in the case of the original probate of a will in 
this state. Any person interested adversely may apply 
for the revocation of the probate in this State of such 
will as in the case of the original probate of a will in 
this state. All proceedings in connection with any such 
will, shall in all matters be, as nearly as may be, sim- 
ilar to like proceedings in connection with wills origin- 
ally probated in this State.” 

“Section 74. EFFECT OF PROBATE OF WILL 
OF RESIDENT AFTER FOREIGN PROBATE AND 
OF NOTARIAL WILLS.—tThe probate in this state of 
a will of a resident of this State admitted to probate in 
any foreign state or country or of a notarial will shall 
have the same force and effect as though the original 
thereof had been probated in this state.” 

In conclusion, your committee begs leave to call to 
the attention of the members of the Association the 
continued existence of the Probate Committee under 
paragraph (1) of Article VII of the Constitution and 


_By-Laws of the Association, as amended January 20, 


1933. The Probate Act having been enacted by the 
Legislature, the Probate Committee now becomes a 
permanent committee of the Association “to remedy 
defects or supply insufficiencies in the legislation draft- 
ed by it, to the end that appropriate amendments may 


be secured from time to time, as may appear to be 
necessary.” 

Your committee stands ready to perform the func- 
tions prescribed by the above quoted provision of the 
Constitution and By-Laws. But of course it must have 
the advantage of the experience of the bar in the op- 
eration of the new Act. As time goes on the members 
of the Association will encounter a great variety of ex- 
periences under the new Act. The members of your 
committee will need to have these matters brought to 
their attention for consideration and recommendation. 
If the members of the Association will pass on to the 
committee the “defects” and “insufficiencies” in the 
Act which their individual experiences disclose, the 
committee promises to continue to do its part to rem- 
edy same. 


Respectfully, 


C. C. COPP, 

H. R. HEWITT, 
W. L. JONES, 
D. 
A. J. ROSE, 

F. J. WIDEMAN, 
WM. H. ROGERS, 


Chairman. 


R 
H. REDFEARN, 
J 
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INSTRUCTED VERDICTS UPON DEFECTIVE PLEAS 


By EDWARD S. HEMPHILL of ‘the Jacksonville Bar 


To lawyers représenting plaintiffs in common 
law actions, the question of defective pleas is most im- 
portant. It is the purpose of this article to examine 
one phase of the Florida Law upon this subject, and to 
ascertain its present status, and the practical conse- 
quences of the established rule. 

The particular doctrine under examination is 
that enunciated by our Courts as to the effect of going 
to trial upon immaterial issues. Specifically stated, 
the doctrine is this: 


Where the defendant in a law action files de- 
fective pleas, and the plaintiff does not demur to, 
or otherwise attack them, the defendant is en- 
titled to introduce evidence to sustain these pleas, 
and if they are proven, to a peremptory instruc- 
tion upon them, however frivolous or immaterial 
they may be. 


DEVELOPMENT OF THE RULE IN FLORIDA 


Hyer v. Vaughn, (1882), 18 Fla. 647, is the earli- 
est case in which the opinion deals with this question. 
The words of the Court are scarcely necessary to the 
decision; for apparently the defendant did not request 
the Court for a directed verdict upon his defective 
pleas; but the effect of such a request and the proce- 
dure to be adopted thereon is the subject of an il- 
luminating discussion. 

The rule is next referred to in Huling v. Florida 
Savings Bank, etc., (1883), 19 Fla. 695, and again in 
Clyde Steamship Co. v. Burroughs, (1895), 36 Fla. 
121, 18 Sou. 349. The basis of the doctrine is stated 
in detail in Hood v. French, et al, (1896), 37 Fla. 117, 
19 Sou. 165: 


“Tf the pleas set up irrelevant facts, and issue 
was joined thereon by movant, the appellant here 
is entitled to have the court charge the jury on 
same; and it was error in the trial court to ig- 


nore such issues in his charge, and refuse to give 


charges applicable thereto. The jury were sworn 
to try the issues made in that case, and no other 
issues; and it was to those issues that the evi- 
dence should have been directed. It was the busi- 
ness of parties litigant to frame their pleadings 
properly. When a party fails or neglects to de- 
mur to faulty pleading, but takes issue thereon, 
he cannot be allowed to withdraw the issue made 
thereon from the consideration of the jury sworn 
to try those very issues. The power to strike 
pleadings so framed as to prejudice the fair trial 
of the case, and upon motion, to force amend- 


ment of pleadings so that the real question in is- 
sue, and material to the case, will be tried is am- 
ply lodged in the circuit judges by the statutes of 
this state. The parties to the cause and their 
counsel must be held to some responsibility in 
presenting the issues to be tried; and there is no 
more effective method than by holding them to a 
strict accountability. It has frequently been de- 
cided that, however immaterial, defective or de- 
murrable a plea may be, if issue be joined upon 
the plea, and the evidence sustains it, the defend- 
ant has the right to have the court charge the 
jury upon such pleas. Reeves v. Skipper, 94 Ala. 
407, 10 South. 309; Investment Co. v. Nixon, 95 
Ala. 318, 10 South. 311. The requests for charges 
should have been granted, and the entire with- 
drawal of all issues made by the pleas except as 
to the return of the execution was error, for 
which the judgment must be reversed, and the 
cause remanded for further proceedings in con- 
formity with this opinion.” 


But it is significant that in this case, at least, two of 
the pleas which the trial court did not allow to be 
proven were valid pleas. 

In Jones v. Shomaker, (1899), 41 Fla. 232, 26 
Sou. 191, the effect of the rule was limited by the 
Court. In this case the Referee allowed the pleas to 
stand but excluded the evidence to support them. The 
verdict and judgment being for the plaintiff, the de- 
fendants appealed; and the court went on to consider 
the result if the Referee had admitted the testimony 
and found in favor of the defendants. In the opinion 
the court recognized the rule as to peremptory in- 
struction, but also stated that since a judgment for 
the defendants below would have been erroneous, the 
lower court would not be reversed. In the concurring 
opinion in American Process Co. v. Fla. White Pressed 
Brick Co., (1908), 56 Fla. 116, 47 Sou. 942, the rule is 
reaffirmed, and the case of Jones v. Shomaker, supra, 
attempted to be distinguished. In Evans v. Kloeppel, 
(1916), 72 Fla. 267, 73 Sou. 180, the defendant had 
filed defective pleas on which issue was joined and 
trial had. No peremptory instruction for the defend- 
ant was given; verdict and judgment were for the 
plaintiff, and defendant appealed. The decision fol- 
lows the same tendency as the Shomaker case, al- 
though the court affirmed the rule in these words: 


“The one fact in issue in this case, as tend- 
ered by the pleas, was the unlawful taking of the 
property. As immaterial as that fact was and as 
defective and demurrable as the plea was as a de- 
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fense to the first count of the declaration, the 
plaintiff joined issue upon it. The evidence am- 
ply sustained it, and, of course, the verdict should 
have been for the defendant upon that plea. The 
‘charge of the court practically withdrew from the 
jury the consideration of the immaterial issue 
presented by the first plea. That was error.” 


The opinion later states: 


“While there were errors in the trial of this 
cause, and in the pleadings, they were rendered 
harmless by the verdict and judgment so far as 
the plaintiff in error was concerned.” 


The judgment for the plaintiff was affirmed. 
PROCEDURE 


Assuming that the plaintiff has not attacked the 
defendant’s pleas; but has joined issue and gone to 
trial, and the defendant has proven the pleas and the 
court has given the peremptory instruction upon them, 
what is to be done in the face of the verdict? The 
course of action is clearly indicated in the early case 
of Hyer v. Vaughn, supra, where it is said: 


“We conceive that if the defendants in this 
case had asked the court to instruct the jury to 
find the issue in favor of the defendants upon the 
first and third pleas, and the court had so in- 
structed the jury and the jury had so found, still 
upon the pleadings and the evidence it would have 
been the duty of the court to give judgment for 
the plaintiff non obstante, because the pleas were 
not substantial and did not warrant a judgment 
for the defendants, and it was not the duty of the 
court to direct a repleader, because, as is said in 
Tidd’s Pr., 829, 831, that ‘if the plea contain a 
defective title or ground of defense, by which, if 
it is apparent to the court upon the defendant’s 
own showing, that in any way of putting it he 
can have no merits, and the issue thereon be 
found for him, then, as the awarding a repleader 


could not mend the case, the court, for the sake. 


of the plaintiff, will at once give judgment non ob- 
stante veredicto. But where the defect is not so 
much in the title as in the manner of stating it 
and the issue joined thereon is immaterial, so 
that the court knows not for whom to give judg- 
ment, then, for their own sake, they will award a 
repleader.’ ” 


This is reaffirmed in Evans v. Kloeppel, supra. Thus 
where the court has given the peremptory instruction 
upon the defendant’s defective pleas; but fails to 
grant the plaintiff’s motion for a repleader or judg- 
ment non obstante, the appellate court will reverse the 
judgment. But the plaintiff must make this motion; 
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otherwise the judgment will be affirmed on appeal. 
Thus in Cole Motor Car Co. v. O’Kelly, (1931), 101 
Fla. 198, 1383 Sou. 874, issue was joined upon the de- 
fective pleas; the verdict was for the defendant; it 
does not appear whether it was upon a peremptory in- 
struction or not. No motion was made by the plain- 
tiff nor any error assigned in the appellate court for 
failure to enter judgment. The appeal resulted in an 
affirmance. The court said: 


“It appears, however, that all the evidence 
admitted and each of the charges given are in 
conformity to the issues made by the pleas on file, 
even though such pleas do not set up a defense 
which would be legally available to defendant. 
But plaintiff in error cannot complain of the ad- 
mission of evidence and the giving of charges in 
harmony with the issues actually made before the 
jury whether the attempted defense is good or 
bad, in view of the rule laid down in Evans v. 
Kloeppel, supra, and also Hood v. French, 37 Fla. 
117, 19 So. 165. It is also true that the assign- 
ments of error urged before this court must fur- 
nish the basis on which this court may reverse a 
judgment for mere error of procedure not going 
to the legal failure to set up a cause of action. 
While we are always reluctant to appear technical 
in these matters, nevertheless we cannot justly 
hold trial judges in error for admitting evidence 
and giving charges consonant with pleas on which 
issue has been joined, because df our previous 
holdings to the effect that the trial judge must be 
guided by the issues as joined in common-law 
cases, and must admit evidence and charge the 
jury accordingly. 


PRESENT STATUS OF THE RULE 


From an examination of the foregoing authori- 
ties it would seem that the following statements re- 
flect the present law: 

1. If the plaintiff does not attack defective pleas, 
but joins issue and goes to trial the defendant is en- 
titled to introduce testimony and prove these pleas. 

2. If the defendant proves the pleas and moves 
for a peremptory instruction he is entitled to it. 

3. If the trial court excludes proffered testimony 
on the defective pleas, judgment against the defend- 
ant will not be reversed unless it appears from the 
record that the defendant was harmed by the error. 

4. If the trial court refuses to give the peremp- 
tory instructions and verdict is returned and judg- 
ment is entered against the defendant, there will not 
be a reversal unless harmful error appears from the 
entire record. 

5. If the pleas are proven and a peremptory in- 
struction given, and verdict for the defendant re- 
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turned, the plaintiff must move for a repleader or 
judgment non obstante. 

6. If the trial court refuses to grant such a mo- 
tion of the plaintiff’s, judgment for the defendant will 
be reversed on appeal. - 


RESULTS OF THE DOCTRINE 


At least one practical result of the doctrine is to 
slow up litigation at common law. Unquestionably 
the safer course for the plaintiff to pursue is to con- 
tinue to attack defective pleas, no matter how many 
sets of them may be filed. Thus ensues a delay in 
getting to trial. Of course, if the plaintiff joins issue 
and goes to trial without attacking the pleas it may 
be that the Trial Judge will exclude the evidence on 
the pleas or refuse the peremptory instruction; if the 
defendant appeals in such a case, and no harmful error 
appears upon the entire record, then under the de- 
cisions in Jones v. Shomaker, supra, and Evans v. 
Kloeppel, supra, the judgment for the plaintiff in the 
lower court might be affirmed. However, the ele- 
ments of uncertainty in such a course render it some- 
what risky. 

If the peremptory instruction is given, the plain- 
tiff must decide whether or not he will move for a re- 
pleader or judgment non obstante. These remedies 
are distinguished in Hyer v. Vaughn, supra; but al- 
though the statement is simple, it is obvious that some 
difficulty would be encountered in determining which 
course to pursue in a given set of facts. 

Of course if a repleader is awarded delay ensues. 
As to a judgment non obstante, the second paragraph 


of Section 4502, Compiled General Laws of Florida, 
1927, reads as follows: ‘ 


“Or if the motion for arrest, or for judgment 
non obstante veredicto, be because of the alleged 
non-averment of some alleged material fact, or al- 
legation or other cause, the party whose pleading 
is alleged or adjudged to be therein defective may 
amend by inserting the omitted defect; and such 
amendment may be pleaded to by the opposite 
party within such time as the Court may order, 
and the proceedings for the trial of any issue on 
such pleadings shall be the same as in ordinary 
actions.” 


Thus it appears that under a broad construction of 
this provision, the defendant may have the right to 
amend after entry of such a judgment; upon what 
grounds would seem to be governed by the interpreta- 
tion placed upon the words “or other cause” in the 
section. If a liberal construction is adopted (and such 
appears to be the policy of our statutes), the entry of 
judgment non obstante would have no more practical 
effect than the award of a repleader. 

It is submitted that the present state of the law 
leads to confusion and delay. Without detracting 
from the force of the reasoning in Hood v. French, 
supra, it is apparent that the fault for tendering im- 
material issues lies first with the defendant who files 
the defective pleas. The ultimate penalty should 
therefore be visited upon him. The plaintiff should 
not be forced to delay the progress of the action by at- 
tacking pleas, or as an alternative to take the circuit- 
ous route of a repleader or judgment non obstante. 
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CAN APPELLATE PROCEDURE BE EXPEDITED? 


MICHIGAN STUDIES ALL KNOWN METHODS 


By HERBERT U. FEIBELMAN, Miami, Fla. 


The Judicial Council of the State of Michigan, in 
its Third Report of June, 1933, has given the bench 
and bar not only of the State of Michigan, but of every 
state in the Union, a most profound, authoritative and 
scientific study of the law’s delay in appellate .proce- 
dure and the effectiveness, from all angles, of the va- 
rious known methods of facilitating appellate proce- 
dure. The report is a rare contribution to the ad- 
ministration of justice in one of its most vital fea- 
tures. The report is not confined to the State of Mich- 
igan, but embraces every state,in the Union and 
should be placed in the hands of every serious-minded 
legislator in the land. 

The Judicial Council of the State of Michigan 
was created in 1929, “for the continuous study of the 
organization, rules and methods of procedure and 
practice of the judicial system of the state, the work 
accomplished and the results produced by that system 
and its various parts.”’ While the object of the Michi- 
gan Judicial Council is thus narrow, the study re- 
vealed in the Third Report has encompassed the ap- 
pellate procedure of every state. 

Following statistics on the operation of courts of 
the State of Michigan, the report undertakes to con- 
sider the organization and operation of Courts of Re- 
view in the several states. All of the known methods 


of speeding up appellate procedure are considered as 
follows: 


1. Enlarging the membership of the court to 
increase its operating capacity. 
Use of commissioners. 
Temporary use of lower court judges. 
Divisional organization of reviewing courts. 
Providing the judges with trained assistants. 
The use of intermediate appellate courts. 
Restrictions upon the right of review. 
Methods of dealing with the problem of 
written opinions. 

9. More effective use of briefs and oral argu- 

ments. 

10. The problem of rehearings. 


In taking up these methods, the experience in 
each state has been carefully reviewed. Opinions of 
authorities from sundry reports and periodicals have 
been given. 

With regard to the plan of enlarging the mem- 
bership of the court the report cites Chief Justice 
Sydney Smith, of Mississippi, to the effect that “the 
larger a court the less business it can dispatch.” The 


so-called ‘‘one man opinions” are branded as a “buga- 
boo of the profession”, and this conclusion was reached 
by the Committee on Legislation and Law Reform of 
the Michigan State Bar Association for the year 1921: 


“A gain will doubtless occur in writing opin- 
ions, but if a court grows larger as business in- 
creases there is an inevitable tendency, which the 
court is unable to prevent, for a larger and larger 
share of the work on the case to be done by the 
judge to whom it is principally assigned. The 
very object of the appeal, which is the submission 
of a case on the record to the full consideration of 


a group of judges, thus tends to become frus- 
trated.” 


The second method considered is the use of com- 
missioners, which method was employed for a time by 
the State of Florida. The Michigan Judicial Council 
ventured the view that one of its chief merits is “the 
flexibility with which it enables the court to dispose 
of peak loads without an increase of the permanent 
personnel beyond the number needed during normal 
periods.” Its constitutionality was considered, the 
methods of appointment of commissioners, the juris- 
diction and mode of operation in each of the states 
that had undertaken such method, the case loads of 
commissioners and judges, and last, but not least, the 
attitude of the bench and the bar itself towards such 
methods. The report admits that it is the opinion of 
the bar that the use of commissioners is at best a 
palliative and not a cure for the law’s delay, and that 
as a permanent part of the judicial system it “is just- 
ly open for criticism”. The point is made that the 
function of the commission has practically amounted 
to no more than a finding and report of facts and law 


_ requiring re-examination in every case and in many 


instances a rejection of findings and a definite de- 
cision and written opinion ab initio. Allusion in this 
respect was made to the situation in Florida. In con- 
clusion, the report finds it to be true “that the office 
of commissioner is subordinate to that of regular 
judge and this detracts somewhat from the effective- 
ness of the system’. The preference of lawyers to 
have the court itself hear their cases is a human ele- 
ment that has counted against the effectiveness of the 
use of commissions in appellate procedure. 

In considering the temporary use of lower court 
judges, the report points out that only New York and 
Virginia have utilized such a method to any great ex- 
tent and reviews at length the extent to which such 
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method has been invoked in these and other states, in- 
cluding the State of Florida. Statistical data are pro- 
vided, showing the volume of business which each 
jurisdiction has been enabled to handle through such 
device. In considering the advantages and disadvan- 
tages, the report determines that there exist these ob- 
jections: “(1) that it detracts from the prestige of 
the court; (2) that it tends to increase appeals; (3) 
that it leads to conflict in decisions; (4) that it re- 
sults in more application for rehearings, and that 
more rehearings are granted; and (5) that it impairs 
the efficiency of the lower courts during the time 
when the judges are being used in a higher court.” 
Each of these grounds of objection is carefully consid- 
ered in the light of the experience in each jurisdiction. 

Attorneys in Florida will be interested in that 
portion of the report which deals with the divisional 
organization of reviewing courts. This seems to be a 
favored method of organization in the United States. 
According to the report, “at one time or another” 
twenty of the states have adopted some variation of the 
divisional system. Of the other twenty-eight states. 
twenty are in no position to utilize the divisional ar- 
rangement, since it is available only when the court is 
large enough to make up two divisions of at least three 
judges each. Of the twenty states which have tried 
the divisional system, four do not now use it, three 
of them do not longer authorize it, and thirteen now 
employ it. Florida’s method of disposing of cases in 
division is treated at length. In view of the fact that 
Florida has invoked this method, it is well to consider 
the advantages as pointed out at length in the re- 
port: first, there is no additional expense involved in 
putting the arrangement into effect where the number 
of judges need not be increased; second, the aggregate 
number of hours devoted by the judges to oral argu- 
ment is diminished without limitation on the actual 
time allowed to counsel. The report estimates that the 
saving of time by this method amounts to from twen- 
ty to sixty per cent, and cited a member of the Su- 
preme Court of Washington, to the effect that there 
is a saving of 66.7 per cent. Third, the divisional ar- 
rangement permitted a fuller and more effective con- 
sultation of the judges in view of the greater time be- 
ing given them for this purpose. Fourth, the system 
permitted of three or more judges being available 
“every day that the court is in session for the hearing 
of interlocutory matters or other emergency motions.” 

In Florida and in the other states, constituting 
the Fifth Circuit of Federal Courts, there is an ap- 
proach to the divisional arrangement, in that three 
of the five judges available hear each case and ren- 
der the decision thereon. By this method the facili- 
ties of the court are noticeably enlarged and the trans- 
action of business greatly aided. It has frequently been 
remarked amongst members of the bar that the Circuit 


Court of Appeals of the Fifth Circuit transacts its bus- 
iness with a dispatch that can be an example to any 
appellate court. 

The Judicial Council, in its 1933 report, alludes 
to the method of providing the judges with trained as- 
sistants, and as an instance of this method, alludes to 
the Supreme Court of the United States and to the 
Circuit Courts of Appeals In California, Illinois, Okla- 
homa, and Pennsylvania, in the New York Court of Ap- 
peals and Supreme Judicial Court of Massachusetts, 
and by Chancellor, Vice-Chancellors and justice of the 
Supreme Court of New Jersey, referendaries are also 
used. In some instances, law clerks have been author- 
ized and used. Experience in California has been such 
as to warrant the system in being advocated there. 
Oklahoma is one of the states which has recently 
instituted the law clerk system in order to assist its 
appellate courts. 

The Michigan report observes that the use of the 
intermediate appellate courts is almost as old as the 
colonization of North America, and roots of these 
courts extend back into England long before the sep- 
aration of the colonies. 

There appear to be two types of intermediate ap- 
pellate courts, the central intermediate appellate court, 
serving the entire state, and the regional appellate 
court, serving designated districts. Alabama, Georgia, 
Indiana, New Jersey, Pennsylvania, appear to have the 
former, while California, Illinois, Missouri, New York, 
Ohio, Tennessee, and Texas, have the latter. The dis- 
tribution of the appellate business between courts of 
last resort and intermediate courts of review, the origi- 
nal jurisdiction of courts of last resort, and the number 
of original proceedings and first appeals in such courts, 
and other elements in considering the contribution of 
these courts, are carefully delineated. The demand for 
their creation is still prevalent, although there appears 
to be much criticism by the bench and bar in the states 
which have used such courts and in those which still 
adhere to a single direct appeal to a court of last resort. 

One of the most common devices to deter litigants 
from recourse by reviewing courts has been the impo- 
sition of restrictions upon the right to review, partic- 
ularly as regards the time within which appeals may 
be taken, the amount of money involved, the matter of 
taxable costs of appeal, and by deyning to the state 
the right of appeal in criminal cases. In the matter of 
a pecuniary restriction no state has placed a pecuniary 
restriction upon all classes of cases. The report holds 
that, in practical operation, money limitations upon 
appeals, where there is only one reviewing court in the 
state, are not effective as a measure of relief to the 
court, as the amount is never placed high enough to re- 
strict appeals in many cases. In some states appeals 
are subject to discretionary control. Virginia and West 
Virginia are notable examples of states which have 


« 
i 
{ 
Gs 
: 


218 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


fully adopted the principle of a permissive review. For 
instance, since 1903 in Virginia there have been no 


gan report alludes to the fact that the Supreme Court 
of Pennsylvania has succeeded in bringing its work 


appeals as of right in civil cases. The Michigan Ju- 
dicial Council ventures the opinion that the discretion- 
ary appeal has worked well in Girginia. In that com- 
monwealth the statute giving appeal as of right in 


up-to-date “largely by the use of two rules of court, 
one limiting the oral argument to a half-hour on each 
side, and the other requiring counsel to set forth, on 
the first page of the brief, a concise statement of the 


criminal cases has been repealed. The Supreme Court of questions involved”. This is the very rule which woe | 


Virginia, of late ears, “has annually refused from one have in Florida. It appears to have been adopted also @ 
hundred and fifty to three hundred petitions for re- in California, Kentucky, Michigan, North Carolina, and ” 
view”. The report is complete in treating the subject of South Carolina, and by the United States Circuit Court la’ 
discretionary control of appeals, both in those states of Appeals for the Third Circuit. tu 
that have intermediate appellate courts, and in those Appellate work has been speeded up materially by im 
states which have only one court of review. The follow- other devices, including the limitations on oral argu- . 
ing conclusion has been reached: ment. Oklahoma has gone so far as to deny oral argu- th 
a , , . ment as a matter of right. That state requires attor- "= 
The discretionary control of appeals enables fo 
neys to file a motion for oral argument, “setting forth 
the court of last resort to devote its attention more 
the reasons assigned therefor”. Restrictions upon the P 
closely and with more deliberation to the function or 
ola : : time of oral argument is a very common device em- 
of authoritatively declaring and settling the law, stems th 


instead of being obliged to concern itself with the 
determination of individual rights in particular 
cases. 

“On the other hand, the practice of giving no 
reasons for the denial of applications for leave to 
appeal, which accounts for the chief saving in time 
under the discretionary system has some criti- 
cism. Since the profession is unable to ascertain 
why the applications are refused in particular 
cases, and cannot, therefore, determine in what 
types of cases the court will be likely to permit an 
appeal, there is always ground for hope that the 
court will grant the application in any case, which 
tends to stimulate efforts to obtain second ap- 
peals.” 


A subject of considerable interest to the bar of 
Florida has been the method of dealing with the prob- 
lem of written opinions. At times, members of the bar 
have been displeased at per curiam opinions. From the 
sentiments of a number of members of the bar, it 
would appear that full written opinions, giving the 
reasons of the court for the decision entered, are great- 
ly desired and preferred. The Michigan report main- 
tains that the effect of dispensing with written opin- 
ions in unimportant cases has been beneficial in that 
it has enabled the court to attend to more business, 
and figures are presented, taken from those courts 
which render written opinions in all cases, and com- 
pared with the figures of the courts which render 
opinions only in important cases. 

In dealing with the subject of the more effective 
use of briefs and oral arguments, the report alludes to 
the rules of the Supreme Court of Pennsylvania. It will 
be remembered that the rules for appeals, adopted by 
the Supreme Court of Florida, were taken from the 
Supreme Court of Pennsylvania. (St. Andrews Bay 
Lumber Co. v. Bernard, 135 So. 831, (Fla.) The Michi- 


The Michigan report concludes with a chapter on | 
“The Problem of Rehearings”, and deals with the ex- | 
tent of the practice and its effect upon the work of the © 
appellate court. Rehearings appear to be the cause of a 
vast amount of unnecessary work imposed on appellate 
courts, and yet, when granted, “produce a contrary re- | 
sult in only about three out of five cases”. The report 
concludes that “‘ninety-eight per cent of the petitions 
are wholly without effect upon the court’s original 
decision in the case’”’. 

The value of this report, whose findings are sup- 
ported by a vast outlay of statistical data and vital 
matter gained thru scientific research, should be en- 
hanced in the estimate of students of the administra- 
tion of justice in this country, when the high calibre 
of the personnel composing the Judicial Council of | 
Michigan is considered. By statute, the Judicial Council | 
is composed of a Justice of the Supreme Court, a Jus- 
tice of the Circuit Court, and Judge of the Probate 
Court, two laymen, a member of the faculty of the Law | 
School of the University of Michigan, the attorney- 
general or one of his assistants, and three members of | 
the bar. The two laymen selected are Mr. Stuart H. 
Perry, of Adrian, Michigan, editor of the Adrian Daily 
Telegram, who, at the 1932 convention of bar delegates | 
of the American Bar Association, presented a most 
masterful paper that provoked wide-spread comment, 
and Lent D. Upson, a director of the Bureau of Govern- 
mental Research of Detroit. The member of the faculty 
of the Law School of the University of Michigan, is the 
widely known authority, Professor Edson R. Sunder- 
land. Mr. John M. Dunham, of Grand Rapids, long a 
student of the work and operation of Judicial Councils, 
is one of the attorney members. 

Proponents of law reform, to avoid the law’s de- 
lay, should well consider this Third Report of the 
Judicial Council of Michigan. 
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HISTORY OF THE QUESTION 


The question of the liability of an insurance com- 
pany when it fails to accept or reject an application 
within a reasonable time is comparatively novel in the 
law. Insurance contracts have been written for cen- 
turies; insurance companies have been negligent in act- 
ing upon applications during a like period, yet it was 
only recently conceived that a failure on the part of 
the company to either accept or reject the application 
within a reasonable time might give rise to an action 
for damages. Indeed, only a half century ago the Su- 
preme Court of the United States, voicing the judicial 
opinion of the time, declared: (1) “It was competent for 
the (insurance company) to pause as long as they 
might deem proper and finally to accept or reject the 
application as they might choose to do.” 

During the last decade, however, the courts of this 
country have evolved three theories upon which a re- 
covery against the insurance company might be predi- 
cated. These newly constructed legal concepts are: 
First, the tort theory, second, the contract theory, and 
lastly, the quasi-contract theory. I shall consider in his- 
torical order these different concepts, showing by lead- 
ing cases the fundamental idea of each. I shall also 
examine cases holding that no recovery at all may be 
had against the insurance company. 


THE TORT THEORY 


The first hint of the tort theory of recovery came 
in the case of Walker v. Farmer Insurance Company. 
(2) This theory was first crystallized, however, by 
Judges Frear and Whiting in the case of Carter v. In- 
surance Company. (3) In 1897 the executors of one 
Carter brought suit in tort against the Manhattan 
Life Insurance Company for undue delay on the part 
of the company’s agent in forwarding an application 
for a life policy which would have been accepted had 
it not been for the agent’s delay. In sustaining the 
plaintiff’s contention that the company was liable in 
tort, the Supreme Court of Hawaii said: “Having re- 


ceived the application, having accepted the trust, he 


(insurance agent) was under the circumstances bound 
either to forward it or to return it within a reason- 
able time—those engaged in the insurance business 
should not mislead an applicant into believing that they 
would at least act upon his application, and so cause 


(1) Giddings v. Ins. Co., 102 U. S. 108, 26 L. Ed. 
92, accord: Alabama Gold Life Ins. Co. v. Mayes, 61 
Ala. 163; Ross v. New York Life Ins. Co., 124 N. C. 
395, 32 S. E. 733. 
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EFFECT OF DELAY IN ACTING UPON AN APPLICATION FOR INSURANCE 


By JOHN R. PARKHILL, Legal Resea rch Department, University of Florida. 


him to delay applying to some other company. To hold 
the company liable in this case is in effect to hold, 
as equity holds, that which ought to have.been done 
was done.” The proper measure of damages, said the 
court, is the amount for which the policy would have 
been issued. 

The decision in the Carter case attracted no at- 
tention from the bench or bar, and it was not until 
1912 that an American court decided an action ex 
delicto would lie. In that year the case of Boyer v. State 
Hail Insurance Company was decided by the Kansas 
Supreme Court.(4) Judge Burch’s opinion does not 
state the reason for the existence of the obligation on 
the part of the agent to forward the application. He 
simply says: “There was sufficient danger to the plain- 
tiff to be apprehended from delay in closing the trans- 
action that a reasonably prudent business man, guided 
by the considerations which ordinarily regulate con- 
duct, would have acted with diligence.” The company 
was held liable for the failure of the agent to forward 
the application. 

The annotator in his note(5) to this case says: 
“Whatever may be the decision of the jury on this 
question (delay), it cannot be doubted that the propo- 
sition that an insurer should be held liable for a loss 
sustained by an applicant for insurance because of the 
negligence of the insurer’s agent in failing to forward 
the application within a reasonable time is sound.” 

In the year following the decision of the Boyer 
case, it is interesting to note that the legislature of 
North Dakota passed a statute(6) which substantially 
enacted the rule in that case. 

Irrespective of statute, however, North Dakota 


(2) 31 Iowa 679, 2 N. W. 583. Agent of the insur- 
ance company negligently failed to send the application 
and note for premium to the insurance office. Twenty- 
five days after the papers were executed, a loss occur- 
red. The trial court instructed the jury that the plain- 
tiff could recover on the tort basis, but the upper court 
overruled this instruction on the ground that the plain- 
tiff’s case was based on contract. 

(3) 11 Hawaii 69. The court relied on dicta in: 
Stewart v. Helvestia Swiss Ins. Co., 102 Cal. 218, 36 
Pac. 410; Trask v. German Ins. Co., 53 Mo. Appeals 
625; Walker v. Farmer Ins. Co., supra, note 2; Per- 
kins v. Washington Ins. Co., 4 Cow. (N. Y.) 645. 

(4) 86 Kan. 442, 121 Pac. 329. The agent held the 
plaintiff’s application for hail insurance three days be- 
fore he forwarded it, with the result plaintiff’s crop 
was destroyed and no policy had been issued. 

(5) 40 L. R. A. (N. S.) 164. 
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adheres to the tort theory of recovery. In 1923 the 
supreme court of that state held that a tort action 
would lie against the insurance company for negligent 
delay in passing upon an application for insurance. (7) 
Two years after this case was decided, a creditor of 
the estate of applicant Coughlin sought to have the 
proceeds of the judgment, which Coughlin’s adminis- 
trator had recovered, applied in payment of the debts 
of the estate. Yet the same court in effect held that the 
judgment recovered was “avails of policy” and hence 
by statute not subject to payment of the debts of the 
estate of deceased. (8) 

In 1913 the Supreme Court of Iowa decided the 
case of Duffie v. Banker’s Life Association of Des 
Moines. (9) This case is the most widely cited case on 
the subject now under discussion. In this case the in- 
surance agent neglected to send in the application for 
life insurance until after the death of the applicant, 
who was a good risk, had paid all required fees, and 
was not responsible for the delay. His personal repre- 
sentative brought suit against the insurance company. 
It is to be observed that the action was not brought on 
the theory that, from the retention of the application 
and unreasonable time without acting thereon, accept- 
ance of the application was to be presumed, nor on the 
theory that defendant was estopped from denying such 
acceptance because of having mislead the applicant in 
some way. The action was not based upon contract, ex- 
pressed or implied, but solely on tort. The court upheld 
the theory of the plaintiff, to wit, that having solicited 
and received the application for insurance, it owed the 
applicant the affirmative duty of either accepting the 
application or rejecting it within a reasonable time, 
and upon breach of such duty it was liable for all dam- 
ages in consequence of such breach. In refuting the 
contention of defendant that there could be no recovery 
for “negligent failure to contract,” the court speaking 
through Mr. Justice Ladd said: “This view (that there 
can be no negligence by reason of delay in entering 
into a contract of insurance) overlooks the fact that 
the defendant holds and is acting under a franchise 


(6) Section 4902 C. L. 1913 provided that every 
application for hail insurance shall take effect twenty- 
four hours after authorized agent has taken applica- 
tion, unless the company notify by telegram the agent 
and applicant that said application has been rejected. 
Constitutionality of statute upheld in Nat. Ins. Co. v. 
Wanberg, 260 U. S. 71, 67 L. Ed. 136. 

(7) Coughlin v. Aetna Life Ins. Co., 49 N. D. 
948, 194 N. W. 661. 

(8) Gerding v. Coughlin (In re Coughlin’s Es- 
tate), 53 N. D. 188, 205 N. W. 14. 

(9) 160 Iowa 19, 139 N. W. 1087, 46 L. R. A. (N. 
8.) 25. 
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from the state. The legislative policy, in granting this, 
proceeds on the theory that chartering such associa- 
tion is in the interest of the public, to the end that 
indemnity on specific contingencies shall be provided 
those who are eligible and desire it, and for their pro- 
tection, the state regulates, inspects, and supervises 
their business. Having solicited applications for in- 
surance, and having so obtained them and received 
payment of the fees or premium exacted, they are 
bound either to furnish the indemnity or decline so to 
do within such reasonable time as will enable them to 
act intelligently and advisedly thereon, or suffer the 
consequences flowing from their neglect so to do. 
Otherwise the applicant is unduly delayed in obtaining 
the insurance he desires, and for which the law has 
afforded the opportunity, and which the insurer im- 
pliedly has promised, if conditions are satisfactory. 
Moreover, policies or certificates of insurance ordinar- 
ily are dated as of the day the application is signed, 
and, aside from other considerations, the insurer should 
not be permitted to unduly prolong the period for 
which it is exacting the payment of premium without 
incurring risk.” The court relied on and cited with 
approval the Boyer case. It also relied on dicta found 
in some cases where the action was on the alleged con- 
tract. (10) 

The Duffie case has been cited with approval and 
has been followed in several well respected jurisdic- 
tions: 


Idaho, (11) North Carolina, (12) Alabama, (13) Ne- 


braska, (14) and Colorado. (15) 

The question of tort liability was adjudicated in 
Texas for the first time in the recently decided case of 
American Life Insurance Company v. Nabors. (16) 


The supreme court there approved and applied the rule — 


of action adopted in the Duffie case. 


The United States Court of Civil Appeals has said, | 
(17) “It is equally well settled that an insurance com- | 


(19) Northwestern Mutual Life Ins. Co. v. Neaf- | 
us, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N.S.) 1211. | 


Continental Ins. Co. v. Haynes, 10 Ky. L. R. 276. Walk- 


ers v. Farmers Ins. Co. supra note 1. See also 75 Pa. | 


L. R. 216. 
(11) 31 Idaho 481, 174 Pac. 1009 (1918). 


(12) Fox v. Ins. Co., 185 N. C. 121, 116 S. E. 266 | 


(1923). 


(13) Royal Neighbors v. Fortenberry, 214 Ala. | 


387, 107 So. 846 (1926). 

(14) Wilkins v. Capital Fire Ins. Co., 99 Neb. 
828, 157 N. W. 1021 (1916), also Straad v. Banker’s 
Life Ins. Co., 115 Neb. 357, 213 N. W. 349 (1927). 

(15) DeFord v. N. Y. Life Ins. Co., 75 Colo. 146, 
224 Pac. 1049 (1924). 

(16) 48S. W. (2d) 459 (March, 1932). 
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pany may be liable for its delay in passing upon an 
application for insurance.” 

Wyoming indicates by way of dictum that when 
the precise question of tort liability is presented to the 
supreme court, the tort theory of recovery will be 
followed. (18) 

In brief, the duty of an insurance company within 
a reasonable time to act upon an application for in- 
surance, the breach of which, if damaging to an appli- 
cant, gives him the right to sue in tort, arises: (19) 
(1) From the equitable principle that that which 
ought to have been done will be considered as having 
been done; (2) from the fact that the insurance com- 
pany has a franchise from the state which was granted 
in the public interest; (3) from the fact that insurance 
companies impliedly agree to act honestly and fairly 
on applications submitted to them; (4) from the fact 
that the insurance business is charged with a public 
interest; (5) from the fact, where there has been an 
advance payment of premium, that unreasonable delay 
in acting is a breach of the trust in which the premium 
is held; (6) from the fact that “some kind of consen- 
sual relationship” has been entered into by the appli- 
cant and the company; (7) from the value of the risk 
sought to be insured against; (8) from the fact that 
the insurance company, having preempted the field, 
should not retain control of the situation and the ap- 
plicant’s funds indefinitely. 


THE CONTRACT THEORY: 


If the tort concept is to be considered novel, a for- 
tiori is the contract theory of recovery to be regarded 
as an innovation in the established law. This view was 
first postulated by the Supreme Court of Oklahoma in 
the much discussed case of Columbian National Life 
Insurance Company v. Lemmons. (20) The factual situ- 
ation in this case was similar to that existing in the 
Duffie case. The court in handing down the decision 
pointed out that where a cause of action is founded on 
tort, unconnected with contract, and affects the person 
only and not the estate, the action dies with the person; 
but where the action is founded on contract as in the 
case at bar, although nominally laid in tort, the action 
survives. They therefore held the applicant’s adminis- 
trator might maintain the action. The reasoning of the 
court is best shown by an extract taken from the body 
of the opinion: “Was the cause of action founded on 
contract? We think it may well be held there was an 
implied contract under section 1198, Comp. Okla. Stat. 


(17) 41 F. Ind. 696, 696 (1930). 

(18) 40 Wyo. 1, 273 P. 674 (1929). 

(19) Munger v. Equitable Life Assur. Soc. 2 Fed. 
8.916 (March 31, 1933). 


(20) 96 Okla. 228, 222 P. 255 (1924). 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


221 


1921, (21) on the part of the insurance company to 
act on the application within a reasonable time; that is, 
either to accept the application and issue the policy, 
or reject the same, so that the applicant could secure 
insurance elsewhere, and the consideration for said 
contract was the making of the application at the so- 
licitation of the agent, the submission by the applicant 
at the request of the agent to an examination by the 
examining physician for said company, and the pay- 
ment of the premium for the first one-half year, which 
the receipt provided was for insurance from the date 
of said payment in case the policy was issued.” This 
theory of recovery on the basis of an implied contract 
remains the law in Oklahoma today as evidenced by 
later cases. (22) 

The State of Washington in 1925 adopted the same 
view taken in the Lemmons case. (23) In 1931, how- 
ever, the supreme court of that state denied the right 
of the applicant’s beneficiary to bring an action ex 
contractu against the company for negligent delay and 
said the action must necessarily be in tort, although 
founded upon the contract. (24) 


THE QUASI-CONTRACT THEORY: 


Wisconsin is the only jurisdiction that predicates 
the liability of the insurance company upon the theory 
that there has been a breach of quasi-contractual duty. 
In the case of Kunuska v. Home Mutual Hail-Tornado 
Insurance Company, (25) an application for hail insur- 
ance was not acted upon. As a result of a hail storm, 
the applicant’s farm was damaged. If plaintiff had 
been notified of the rejection of his application, he 
could have protected himself against such loss through 
other insurance. In holding the company liable for the 
actual damage, the court said that the duty to act 
upon the application within a reasonable time springs 
out of a consensual relationship, and is therefore in the 


(21) Under this section, all actions founded upon 
contract may be maintained by and against executors 
and administrators in all cases in which the same might 
have been maintained by or against their respective 
testators and intestates. 

(22) Brown v. Missouri State Life Ins. Co., 124 
Okla. 155, 254 P. 7. See also same case decided in 1931 
in 300 P. 623. 

(23) Dyer v. Missouri State Life Ins. Co., 132 
Wash. 378, 232 P. 346. 

(24) Stray v. Western States Life Ins. Co., 163 
Wash. 329, 300 P. 1046. The law in Washington is 
therefore apparently confounded. See Thorton v. Nat. 
Council Junior Order U. A. M., 110 W. Va. 412, 158 S. 
E. 597, for dictum that an action on the implied con- 
tract might lie. 

(25) 204 Wis, 621, 235 N. W. 403. 
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nature of a quasi-contractual liability. This view, said 
the court, is more in accord with ordinary legal con- 
cepts. The opinion further points out that having pre- 
empted the field, the insurance company could not re- 
tain control of the situation and the applicant’s funds 
indefinitely. 


THE NON-LIABILITY THEORY: 


The period between the year when the Duffie 
case was decided and 1929 marks an almost unbroken 
succession of cases that hold an action will lie against 
the insurance company. Arkansas and Illinois, how- 
ever, have refused to adhere to this doctrine, consider- 
ing it contrary to the established rules of law. (26) 
The Arkansas Supreme Court has said: “Liability and 
negligence cannot be predicated upon a state of facts 
that do not impose any legal duty.” (27) 

The Supreme Court of Illinois fired a broadside 
into the Duffie case. In Bradley v. Federal Life Insur- 
ance Company, (28) an administrator brought an ac- 
tion against the defendant whose agent had failed to 
forward an application for accident insurance made by 
Fraley, his intestate, with the result that when Fraley, 
an insurable risk, was killed, he was not protected by 
the policy, which, had it not been for the agent’s de- 
lay, would have been issued to him. The Supreme Court 
denied that the company was liable because the plain- 
tiff’s intestate was killed instantaneously, and hence 
no right of action ever accrued to him, and therefore 
there was no right of action to survive him. (29) 

The Supreme Court of Mississippi revolted against 
the rule of tort liability as is evidenced by its decision 
in Savage v. Prudential Insurance. (30) In its well con- 
sidered opinion, the court, in part, said: “We are un- 
able to perceive how an action may be maintained in 
tort which so clearly cannot be maintained on any 
theory in the contract. The Prudential Life Insurance 
Company was under no duty to write insurance on the 
life of appellant’s intestate, because there is no statute 
fixing such duty upon insurance companies. We can 
find no such rule at the common law. It is quite ele- 
mentary that there cannot be a tort without a breach 
of a legal duty. It is true that the business of insurance 
is affected with a public interest. But, unless and until 


(26) It is to be remembered that in a number of 
states the question under discussion has never been 
presented. 

(27) Nat. Union Fire Ins. Co. v. Sch. Dist., 122 
Ark. 179, 182 S. W. 547, L. R. A. 1916D 238; Amer. 
Ins. Co. v. Sch. Dist., 30 S. W. (2d) 217 (1930). 

(28) 295 Ill. 381, 127 N. E. 191. See also a dis- 
cussion of this case in 75 U. Pa. L. Rev. 219. 

(29) 1C. J. 825. 

(30) 154 Miss. 487, 121 So. 487, 489. In this case 
no premium money was submitted with the application. 


the legislature shall declare a legal duty on the insur- 
ance companies to an applicant for insurance, despite 
the terms of the application, this court is without the 
power or the desire to trench upon legislative author- 
ity.” 

Although the Indiana Supreme Court had once 
approved the doctrine of tort liability, (31) it never- 
theless expressed a contrary view in a recent case. (32) 


It said that the duty of an insurance company to act © 


must arise by virtue of some express provision of a 


statute. In the absence of any such statute, the court 


held that no legal duty devolved upon the company to : 
either accept or reject the application within a reason- © 


able time. 

In 1931 the Supreme Court of West Virginia, in 
refusing to sustain an action brought in tort against 
the insurance company, asserted that to hold the in- 


surer responsible in damages for the amount of the — 
policy because of delay, would accomplish by indirec- 


tion that which the law will not permit directly. (33) 


This year Connecticut joined the ranks of those : 


jurisdictions that promulgate the theory of no liability. : 
(34) The highest court of that state reasoned that — 
since the insurance company héld the money submitted © 


as the first premium in trust for the applicant and 
since the applicant was at liberty to contract for other 
insurance at any time, there was, therefore, no implied 
contract on the part of the insurer to act upon the ap- 
plication within a reasonable time. 

The liability of an insurance company for failure 
to act upon the application has not been considered by 
the courts of a number of states. However, it is signifi- 
cant to observe that, in several of those jurisdictions, 
the view has been taken that in the absence of legisla- 
tive enactment governing insurance contracts, there is 
no greater duty imposed upon the parties entering in- 
to such an agreement than is required in other con- 
tracts. (35) 

The theory of tort liability has been called a heter- 
odoxy in the most recently decided case on the subject. 
(36) In this case Judge Otis held that no liability rests 


upon the insurance company. His vigorous opinion q 
evinces a thorough knowledge of the leading author- © 


ties on both sides of the question. 


(31) Live Stock Ins. Co. v. Stickler, 64 Ind. App. | 


181, 115 N. E. 611. 


(32) Metropolitan Life Ins. Co. v. Brady, 174 


N. E. 103. 


(33) Thornton v. Nat. Council Jun. Order U. A. . 


M. 110 W. Va. 412, 158 S. E. 507. 


(34) Swentusky v. Prudential - Conn. - 165 A. 686. | 


(35) Weatherby et al. v. Aetna Life Ins. Co., 11 
N. J. M. 435, 167 A. 877 (1938). 

(36) Munger et al. v. Equitable Life Assur. Soc. 
of the U, S., 2 F. Supp. 914 (Mar. 1933). - 
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CRITICISM OF LIABILITY DOCTRINE: 


It is interesting to observe that almost all of the 
recent cases have not subscribed to the liability doc- 
trine. 

The Supreme Court of Oklahoma cannot be cen- 
sured for its enunciation of the contract theory. In 
adopting it they were governed by an Oklahoma stat- 
ute which enacts that all offers of a contract must be 
accepted or rejected within a reasonable time. (37) 

It seems questionable to predicate liability on the 
contract theory. A “contract implied in fact” requires 
a meeting of the minds, an agreement, just as much 
as an “express contract,” the difference between the 
two being largely in the character of the evidence by 
which they are established. (38) This class of obliga- 
tions arises from mutual agreement and intent to 
promise, but where the agreement and promise have 
not been expressed in words. Before a court sustains 
an action brought on the implied contract of the insur- 
ance company, it must answer these questions. Is the 
implication a reasonable deduction from all the circum- 
stances and relations of the parties? (39) And did the 
insurance company actually intend to promise that it 
would act upon the application within a reasonable 
time? 

The Supreme Court of the United States has held 
that quasi-contracts are founded upon the doctrine that 
no one shall be allowed to enrich himself unjustly at 
the expense of another. (40) Is the insurance company 
enriched when it accepts money for the first premium? 
The company holds the money in trust for the appli- 
cant somewhat analogous to the manner a bank holds 
a special deposit in trust. Williston says that a party 
must be restored to a former status in order to avoid 
a quasi-contractual liability. (41) It would seem that 
when the applicant’s money is returned to him, he has 
been restored to his former status in reference to the 
insurance company. It would, therefore, appear in re- 
gard to those features that the company is not liable 
on the quasi-contract theory. Yet if the ambit of a 
quasi-contract is extended to include cases where rea- 
son and justice dictate that a contract be imposed by 
law, it might be argued that the company is liable on 
the present theory. 

In reference to the tort theory, the one most wide- 
ly favored by the judiciary, the courts probably postu- 
lated this “heterodoxy,” as Judge Otis calls it, because 


(37) Supra, note 22. 

(38) Lombard v. Rahilly, 127 Minn. 449, 149 N. 
W. 950. 

(39) Williston on Contracts, Vol. I, Sect. 3. 

(40) Miller v. Schloss, 218 N. Y. 400, 113 N. E. 
337; La. v. New Orleans, 109 U. S. 285, 27 L. Ed. 936. 
(41) Williston on Contracts, Vol. I, p. 4. 
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they were actuated by sympathy for the applicant. It 
has been said, indeed, “that the insecure fortune of an 
individual pitted against the security of an actuary 
table has caused courts to construct new and distort 
old legal concepts in an endeavor to protect that indi- 
vidual.” (42) 

The declaration of the Hawaiian Court that the 
basis of the duty owed the applicant is the equitable 
principle that “that which ought to have been done 
will be considered as having been done,” is not persua- 
sive. The declaration of the court supports, if any 
thing, a cause of action in equity, not one at law for 
damages. 

Respecting the franchise argument, it has been 
said, ““An insurance company does, indeed, enjoy a 
franchise from the state, and it is subject to unusual 
oversight in the conduct of its business. But to hold 
that, because of these facts alone, there are imposed 
upon it duties or liabilities having no sanction in the 
established principles of law or in statutes governing 
the insurance business would be to open a field of legal 
liability, the limits of which we cannot encompass, and 
which would go far to introduce chaos in the entire 
business of insurance, indeed, would almost necessarily 
reach out into the field of other specially chartered 
corporations occupying not dissimilar relations to the 
public, as banks, utility companies, and the like.” (43) 

A breach of the obligation of good faith and fair- 
ness, it has been said, does not constitute a tort unless 
such obligation has been crystallized in statute or rule 
of common law. The courts do not possess the right to 
regulate insurance contracts because an insurance com- 
pany is affected with a public interest. This power 
emanates only from the state police power and may be 
exercised, therefore, only by the legislature in the form 
of statute. (44) 

I submit that a statute designating the time with- 
in which the insurance company must act on applica- 
tions, or at least that it must act within a reasonable 
time, is desirable legislation. 

Opposed to the idea of liability on the insurance 
company is the declaration of Judge Otis in the Mun- 
ger case: “If one has a right of action in tort against 
an insurance company for an unreasonable delay in 
acting on an application for a contract of insurance, it 
is not such a tort as survives the death of the person 
wronged so that it may be prosecuted on behalf of his 
estate by the executors. * * * If delay of action on his 
application has lost him anything, it has lost him an 
opportunity possibly to get a contract with some other 


(42) 40 Yale L. J. 121. 

(43) Swentusky v. Prudential Ins. Co. of Am., - 
Conn. - 167 A. 687 (1933). 

(44) Savage v. Prudential Life Ins. Co., 154 Miss. 
187, 121 So. 487. 
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company, but such a speculative thing as that, certain- 
ly is not property.” 


ASSUMING LIABILITY, MAY THE BENEFICIARY 
SUE: 


Another interesting question presents itself. May 
the beneficiary sue the company for negligent failure 
to act? There is almost a unanimity of decisions on this 
question; all but two jurisdictions hold that the bene- 
ficiary is not entitled to bring the action. (45) The 
Supreme Court of West Virginia said, “If this duty 
were breached, how has the personal estate of the de- 
ceased suffered? Not one penny of the proceeds of the 
policy was to go to the estate. On the other hand, the 
estate is entitled to a return of the premium (which 
accompanied the application), and to that extent pro- 
fits by the alleged negligence. The law is settled that, 
where a third person is named as beneficiary in a life 
insurance policy, the proceeds belong exclusively to 
the beneficiary and cannot properly be claimed or re- 
ceived by the legal representative of the insured as 
assets of his estate.” (46) 

The rule holding beneficiaries not entitled to sue 
may produce harsh results, as shown by the following 
examples. If the estate is heavily indebted, the entire 
proceeds of the judgment may go to creditors and the 
beneficiary may take nothing; whereas, if the policy 
had actually been issued, the beneficiary, if protected 
by exemption laws, would have received the entire sum. 
Again, if the beneficiary is a person not related to the 
deceased, and not named as legatee in his will, he will 
be entitled to nothing, and whatever is recovered will 
go to swell the estate. (47) 

It would seem, that if liability be upheld, satis- 
factory theories may be developed to allow the benefi- 
ciary to sue. If the insurance company is liable for de- 
lay in passing upon an application for insurance, its 
liability must rest upon tort or contract. Where tort 


liability is recognized, the reason given for denying the | 


beneficiary the right to sue is that the tort is to the 
applicant, and a third party cannot sue thereon. “The 
negligence, if any,” said Mr. Justice Ladd, “was that 


of failing to discharge a duty owed the deceased appli- 
cant.” (48) It is submitted that the duty is owed to 
both the applicant and the beneficiary, analogous to 
the duty of a telegraph company to both the sender 


and the sendee of a message to properly transmit it, | 


(49) The recognition of tort liability to the applicant 


involves the recognition of the public nature of insur- | 
ance companies and justifies their classification with | 


telegraph companies for the purpose of determining 
the limit of their duty. 


Where contract liability of the insurance company 
is recognized, it would seem that the unconditional © 
beneficiary, the party to be benefitted, might sue under | 


the doctrine of Lawrence v. Fox. (50) Such benefici- 


ary, also, should be allowed to sue under a real party | 
in interest statute. (51) Where the beneficiary would 

have no property rights in the policy because change- | 
able at will, (52) it may be thought that he has no 

right to sue. Yet had a policy been issued, such benefi- © 
ciary on the death of the insured could sue the com- © 
pany for refusal to pay it; and, though the policy is — 


wrongfully not issued, the death of the applicant would 


seem to similarly change the interest of the beneficiary | 


from an expectancy to a vested right enforcible by 
suit. 


(45) Texas, supra, note 16; West Virginia, supra, | 


note 33. 


(46) Supra, note 34; 37 C. J. p. 566; 14 R. C. L. : 


pp. 1425, 1426. 
(47) 75 U. of Pa. L. Rev. pp. 224, 225. 
(48) Duffie v. Banker’s Life Assoc. 


25. 


ding, 100 Fla. 495, 129 So. 743, 72 A. L. R. 1192. 


(50) 20 N. Y. 268; Williston on Contracts, Secs: } 


114, 380-83. 


(51) See Sec. 4201, C. G. L. of Fla., 1927; Wood- | 
bury v. Tampa Waterworks Co., 57 Fla. 249, 42 So. | 


506. 
(52) Vance on Insurance, p. 399. 


of Des } 
Moines, 160 Iowa 19, 1389 N. W. 1087, 46 L. R. A. (N.S.) 


(49) 62 C. J. 192; Western Union Tel. Co. v. Red- © 


‘i 
: 
4 
PE 
RI 
RI 
RI 
Fl 
Sy 
| 
q 
g 
3 
i 
q 
4 
Wen 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


IN THIS ISSUE 


PROGRAM OF THE ANNUAL CONVENTION 
ANNUAL REPORT OF THE PRESIDENT 


PROPOSED REVISION OF THE COMMON LAW AND CHANCERY RULES __ = aoe 
A Letter from Chief Justice Fred H. Davis. 


REPORT OF 
REPORT OF 
REPORT OF 
REPORT OF 
REPORT OF 
REPORT OF 
REPORT OF 
REPORT OF 
REPORT OF 
REPORT OF 


232 


COMMITTEE ON JUDICIAL ADMINISTRATION AND LEGAL REFORM... 
COMMITTEE ON CHANCERY PROCEDURE 


By Herbert U. Feibelman, Miami, Fla. 


EVERY LAWYER MUST HAVE 


QUICK AND CERTAIN ACCESS TO ALL OF THE CASES IN POINT FROM 
HIS OWN STATE 


This Need Is Met By 
THE “LIFE-TIME” 


Florida and Southern Digest 


In addition, it lays before you, for Study and Comparison, all of the Cases 
in Point from all of the other Southern States as reported in the Southern 
Reporter. 


Through the “Life-Time” feature of Cumulative Pocket Parts all cases on 
any question from the earliest times to date may always be found within * 
the covers of a single book. 


Compiled on the Key Number Plan which relates every Point in every 
Case to every other Case in Point. 


30 VOLUMES, BOUND IN DARK BLUE FABRIKOID 
For Complete Information write to WEST PUBLISHING COMPANY’S 


Florida Salesman, O. O. BECK 


Hotel George Washington, Jacksonville, Fla. 


COMMITTEE ON NOTEWORTHY CHANGES IN STATUTORY LAW 8 es 

REVISION OF JUDICIARY ARTICLE CONSTITUTION COMMITTEE... 
CLOSER CO-ORDINATION OF STATE AND LOCAL BAR ASSOCIATION COMMITTEE «29 oe 
: 
LEGAL EDUCATION AND ADMISSION TO THE BAR COMMITTEE 

CRIMINAL LAW AND PROCEDURE COMMITTEE 
@ WILLS AND ADMINISTRATION OF ESTATES IN FLORIDA, by Daniel H. Redfearn—A Review. —s—s—Ssé as 
| 
| 


tate terete de te 4 
ee 
& 
J 
& 
2. 4 
\ 
% 
4 = 
% 
| 
| 
| 
| 
CALLS YOU 
| 
TO A iz 
eee ate 
| 
WINTER 3 
% 
PARADISE 
| 
= 
| 
> S h hi P 
$ A masterpiece in Spanish archi- =|} 


tecture, in a gorgeous tropical 


setting ..truly one ofthe world’s 

+ finest resort hotels. Your winter 2 I 
vacation spent in this Southern}: 

paradise, will pay real dividends 

in enjoyment, health, and social 

companionship. | 

4 2% 

The Palm Beach Tennis Club, 

Mus the Bathing Casino and the Palm | 

int Beach Golf Club are available to 

: 

wey ... Far below what you would expect 
to find in so exclusive a hotel. 

4 

+ American or European Plan 5 

Write for illustrated booklet'and 
rates. 

* 

THOMAS A. CLARKE, President JAMES J. FARRELL, Manager 

PALM BEACH FLORIDA 

& 


a 
| 
= 
| 
= 
= 
| 
= 
| 
= 
| 
= 
| 
| 
| 
| 
= 
| 
= 
= 
= 
| 
| 
| 
| 
| 
| 
7 
| 
| 
= 
| 
| 
= 
| 
| 
= 
| 
| 
| 
= 
= 
| 
4 i 


